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"Designed to meef the NEPA compliance needs of GSA's really professionals”

The Clean Water
Act

History of the CWA

Today's Clean Water Act (CWA) was shaped by over 70
years of legislation protecting water resources, In 1899,
the Rivers and Harbors Act was enacted to protect the
nation's waters and promote commerce. The Water
Pollution Control Act of 1948 was created to offer Federal
technical assistance and funds to States wishing to protect
their water quality. In 1965, the Water Quality Act (WQA)
was enacted to charge States with setting water quality
standards for interstate navigable waters. In 1872 the
Federal Water Pollution Gontrol Act (FWPCA) strengthened
the WQA’'s water quality standards and established a
regulatory structure for controlling discharges of pollution
into waters of the United States. The FWPCA, which was
commonly known as the “ Clean Water Act,” made it illegal
to discharge any toxic or non-toxic pollution without a
permit, encouraged the use of the best available
technology for pofiufion control, and provided Federal
funding for constructing sewage treatment plants. The
FWPCA also directed States fo set water quality standards
for waters other than those designated as interstate
navigable waters, and to implement wetlands protection
programs.

A 1977 amendment to the FWPCA, which was titled * The
Clean Water Act,” emphasized control of toxic poliutants
and established a program to fransfer the responsibility of
Federal clean water programs to the States. Under the
CWA, poflutants can include dredged materials; solid
waste; incinerafor residue; sewage; garbage; sewage
sludge; munitions; chemical wastes; biological materials;
radioactive malerials; heat, wrecked or discarded
equipment; rock; sand; cellar dirt; and industrial, municipal,
and agricultural waste discharged intc water (ie.,
wastewater, including storm water runoff). This definifion
excludes sewage from vessels; materials injected into a
well during oil or gas production; or water extracted from a
well during oil and gas production and then disposed of in a
well. Toxic polutants are defined as poliutants or
combinations of pollutants which, after discharge and upon
exposure, ingestion, inhalation, or assimilation into any
organism, will cause harm to public health or death. Toxic
pollutants include 63 chemicals and classes of chemicals
listed in Title 33 U.S.C. § 1317 (a){1}.

There have also been numerous other amendments fo the
CWA in an effort to gradually implement increasingly stricter
standards In its various programs. Ten years after the CWA
was enacted, the Water Quality Act of 1987 focused on
stricter regulation of foxic chemicals from industry, acid rain,
and reduction of “ non-point source” pollution discharges like
agricultural runoff and urban storm water runoff. The term
“point-source” is defined as “any discemnible, confined, and
discrete conveyance™ such as a pipe or conduit.

On January 9, 1998 the Environmental Protection Agency
(EPA) proposed additional amendments to the CWA, which
will further eliminate discharges of pollutants under the
National Pollutant Discharge Elimination System (NPDES),
as the CWA continues to evolve and clean up waters of the
United States.

How Is the CWA Structured?

The CWA can be found in Title 33 USC, Chapter 26, “Water
Pollution Prevention and Control,” or Title 33 USC parts
1251-1387. Subchapter | contains subsactions declaring the
policy and goals of the CWA, and provisions for clean water
research and related programs. Subchapter il deals with the
consfruclion of waste water treatment plants and Federal
grants fo help pay for such construction. Subchapter Il
contains the basic structure for CWA standards such as
efffuent limitations, water quality standards and
implementation plans, and limits.on thermal discharges.
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Subchapter Il also provides enforcement programs to
ensure proper comphiance with the various CWA standards.

Subchapter IV establishes the permits and licenses
programs, such as the NPDES permit program for
confralling storm water and other pollution discharge, and
the “Section 404" permit program for wetlands protection.
Subchapter IV also contains a provision for the use or
disposal of sewage sludge and criteria for ocean
discharging. Subchapter V contains other general
provisions and Subchapter VI establishes a revolving funds
program for State water pollufion control.

Regulating Authorities

The U.S. Amy Corps of Engineers (USACE) and U.S.
Environmental Protection Agency (EPA) are the iwo
Federal authorities responsible for implementing the CWA.
Some states have also been delegated authority by EPA
for CWA pemmiting and enforcement.  Therefore,
complying with the CWA may involve compliance with both
Federal and State regulations.

EPA Regulations

EPA's CWA regulations are located in two different
subchapters of Title 40 Code of Federal Regulations
(CFR). The first part is contained in Chapter |,
“Environmental Protection Agency,” Subchapter D, “ Water
Programs,” cited as Tifle 40 CFR Parts 104-140. In
addition to many other requirements, these regulations:

« set guidelines for permitting discharge of storm water

under the NPDES;
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contain a list of hazardous substances;
establish reportable quantiies of hazardous
substances when such substances are released or
discharged;
provide State permitting program requirements; and
establish procedures for adopfing State water quality
standards programs. Guidelines are also provided for
standard procedures for analyzing pollutants.
The second part of EPA's CWA regulations, contained in
Subchapter H, “Ocean Dumping,” are more specifically
cited as Title 40 CFR Parts 230-238. This section ouflines
EPA’s delegation of the permitting authority for disposat of
dredged and fill material to the USACE.

USACE Regulations

The USACE is responsible for several permitting and
enforcement functions dealing with building in U.S. walers
and discharging dredged or fill material info U.S. waters.
USACE regulations for building or working in navigable
waters of the United States are authorized by the Rivers
and Harbors Act of 1898. These regulations often go hand
in hand with Section 404 of the CWA, which establishes the
USACE permit program for discharging dredged or fil
material. The regutations are often used together because
building in navigable wafers of the United States also
constitutes discharging dredged or fill material into waters
of the United States. In addition to regulating construction
or work being done in navigable waters of the United
States, USACE regulates discharging into wetlands through
the “Seclion 404 permit program. For more information
about the “Seclion 404" permit program and wellands
protection, see NEPA Call-In Factshest, “Wellands
Protection,” December 1996.

Effluent Limitations
and the NPDES

The CWA established limits and guidelines on effluents and
requires states to issue NPDES permits (based on 33 USC
§1342 and the effluent fimitations). An effluent limitation is
a limit on the quantity, discharge rates, and concentration
of each pollutant a facility may discharge into waters of the
United States. Under the CWA, all municipal and industrial
paint sources of water poliution are subject to effluent
limitations unique for each discharger.

The NPDES is the national program for issuing, modifying,
revoking and reissuing, terminafing, monitoring, and
enforcing permils, and imposing and enforcing
pretreatment requirements. The NPDES program reguires
permits for the discharge of pollutants from any point
source into waters of the United States. Compliance with
the terms of NPDES permits leads fo affaining and
maintaining water quality standards of a particular area. For



example, if a construction site is proposed, consideration

- must be given to the liquid runoff and leaching potential of
undesirable chemicals, and an NPDES permit will likely be
required. The NPDES program also requires, in most
cases, that owners and operators of any freatment works
have a permit for treating domestic sewage. Discharges
must comply with all terms and conditions of an EPA, State,
or local permit.

States normally have wastewater discharge regulations
similar to the NPDES program. EPA delegates authority to
the States for the regulation of NPDES discharge permits.
These permits are often joint permits issued pursuant to
both Federal CWA and State legislation. Frequently, the
State will not administer the NPDES program but will issue
a State permit even though EPA has issued an NPDES
permit. The States and EPA normally cooperate in the
permit issuance process to ensure that the two permits are
consistent, but there may be differences in monitoring
requirements and the number of pollutants limited. These
requirements normally do not conflict but may require
additional sampling and dual reporting.

Federally owned industrial faciliies must be permitted
under NPDES for storm water runoff. Types of facilities
may include manufacturing, storage faciliies such as
warehouses, or motor pools. If a facility is mainly used as
an office building, no NPDES permits are currently
required.

Construction Site Permitting

Currently under the NPDES, all conskruction sites that
disturb at least five acres of land must be permitted. In
states that have been delegated NPDES permitting
authority, permit applications must be submitted to the
appropriate state agency. For states that do not have this
authority, EPA has issued NPDES General Permits for
Storm Water Discharges from Construction Sites {February
17 and March 31, 1998, Federal Reqister).

The General Permits program requires the development of
a storm water pollution prevention plan according to the
EPA document, “Storm Water Management for
Construction Activifies: Developing Pollution Prevention
Plans and Best Management Practices.” Contact your
Regional EPA storm water coordinator or NEPA Call-in to
determine which states fall under General Permits for
Construction Activities, and how fo comply with the
conditions of the permits. Additional information about the
NPDES is available from the EPA’s Storm Water Hotline at
(800) 245-6510.

Amendments to the NPDES were proposed by EPA in
January 1998. The proposed amendments will impiement
Phase Il of the storm water program, and supersede an
August 1995 Phase Il rule {Phase | regulates storm water
discharges from large municipalites and industrial
activities). The new Phase H regulations wili expand the
existing NPDES program to include storm water discharges
from municipalities with populations less than 100,000, and
construction sites that disturb at least one acre of land. The
new regulations will require NPDES permits for more GSA
construction actions than required by the curent
regulations. Additional information about the amendment is
contained in the April 1998 edifion of the Environmental
Regulatory Digest available on the NEPA Cali-ln World
Wide Web site (http:/fwww.gsa.govipbs/pticall-innepa.htm)
or by contacting NEPA Call-In.

Who Is Responsible for

Construction Permits?

According to the March 31, 1998, Federal Regisfer Nofice,
“Final NPDES General Permit for Storm Water Discharges
From Construction Activities,” the person who has
operational control of construction project plans and
specifications, or has day-to-day operafional confrol of
those activifies at a project is responsible for NPDES
permits. There may be more than one person for a single
construction site with responsibility for obtaining and
ensuring compliance with the conditions of any applicable
NPDES permits.
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GSA Responsibilities

The CWA contains special provisions mandating certain
requirements for Federal agencies and facilities. Title 33
USC Part 1323 of the CWA, “Federal Facilites Pollution
Control," specifies that Federal facilifies and employees
are not exempt from any part of the CWA. Furtherfmore,
each officer, agent, or employee of any department,
agency or instrumentality of ihe executive, legistative, and
judicial branches of the Federal govemment (1) having
jurisdiction over any property or facility, or (2) engaged in
any activity resuiting, or which may result, in the discharge
of runoff of pollutants:

“in the performance of his official duiies, shall be subject
to, and comply with, all Federal, State, and interstate, and
focal requirements, administrative authority, and process
and sanctions respecting the control and abatement of
water pollution in the same manner, and {0 the same extent
as any nongovernmental entify including the ‘payment of
reasonable service charges.”

This section also mandates that Federal agencies with
facilities or property ufilizing Federally owned wastewater
treatment facilities must develop wastewater control system
programs according to Title 33 USC Part 1314({d)(3). The
program must include an inventory of property and facilities
{hat could utilize the innovative treatment processes and
techniques that are outlined in Title 33 USC Part 1341.

Federal agencies are also required fo follow guidelines in
Title 33 USC Part 1388, *Federal Procurement.” This
section of the CWA prohibits Federal agencies from
contracting with any individual convicted of CWA violations
if the contract is to be performed at any facility at which the
violation took place, and if the facility is owned by that
person. Figure 1 presents common GSA activifies and
pairs them with CWA compliance obligations.

Figure 1: Common Activities Requiring CWA Permits

S i Activity

Permit Type

stcharge of dredge or F II —
material into a wetland

CWA Section 404 Permit

Army Corps of Engineers District
Office

Construction sites with at
least 5 acres of disturbed land

NPDES general storm water permit

Approved State Program or EPA

Transportation-related facilities that have. equipment cleaning and vehicle maintenance;

Railroad/Light Rail/Other
Passenger Transit Facilities
such as Motor Pools

NPDES general storm water permit

Approved State Program or EPA

Trucking and Warehousing
Facilities

NPDES general storm water permit

Approved State Program or EPA

_Other industrial activities. with potential:for storm water exposure: ;7 ol

Shipping/Receiving

NPDES generai storm water permit

Appfovéd S'téte‘g'Progfam or EPA

Warehousing/Storage

NPDES general storm water permit

Approved State Program or EPA

Print shops

NPDES general storm water permit

Approved State Program or EPA

Steam electricity facilities

NPDES general storm water permit

Approved State Program or EPA

Hazardous waste
treatment/storage/disposal
facilities

NPDES general storm water permit

Approved State Program or EPA

Other-Activities::

Any end-of-pipe dlscharges of
pollutants into waters of the
United States (point source
discharges)

NPDES pern.].it

| Abﬁfoﬁed Stafé Prdgférﬁ or EPA
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CWA and NEPA

Through the National Environmental Policy Act (NEPA),
GSA is required to evaluate all actions for their potential to
affect the human environment. The NEPA analysis of an
action's impact on surface water or ground water resources
will require consideration of CWA requirements.
Compliance with the CWA may only entail ensuring
proposed activities are properly permitted with local, State,
and Federal agencies. For example, permits are issued
under the condition that certain measures will be in place to
reduce the amount of poliution being discharged.
Compliance may also entail consulting with local, state, or
Federal agencies that have responsibility for CWA
implementation; discussing any potential impacis the action
may have on water quality issues; and any mitigation that
would be required under the CWA as a result of the action,
An Environmental Assessment (EA} or Environmental
Impact Statement (EIS) should include documentation of
compliance with CWA requirements.
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For More Information

A copy of the CWA can be found on the NEPA Call-In web
page at www.gsa.gov/pbs/pticall-inferisub2.htm. The USACE
regulatory program under the CWA can be found at
www.wetlands.com/regsftipgeo2c.htm,

information on the CWA can also be found on the EPA,
Office of Water, web page at www.epagov/
owow/owafindex.himi.

For specific information on how the CWA may apply to your
facility, contact NEPA Call-In at 202-208-6228.
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